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Drug Law Reform: TPS contribution to the DDTF Drug Law Reform Forward Plan 

 

“An ideal legal framework should create harmony rather than tension between the 

obligations and incentives law enforcement face, and those faced by health and social care 

providers.  Where there is tension between legal enforcement and evidence-based 

interventions, substantial resources can be wasted on ineffective treatments, services that 

are never accessed by those who need them, or even interventions that increase rather than 

decrease people’s risks of harm.”1 

 

Turning Point Scotland works with adults who are experiencing a range of support needs in 

relation to problematic drug and/or alcohol use, involvement in the criminal justice system, 

homelessness and mental ill-health.  We work from the belief that people matter, that they 

are the experts on their support needs and that it is for us to work creatively with them and 

with partners to ensure that those needs are met.   

 

We play a significant role in the delivery of treatment and recovery services across Scotland.  

Our range of services in Glasgow offer people a pathway from crisis, through residential 

stabilisation and on into moving-on support.  In Edinburgh we provide recovery focused 

support as part of the North East Recovery Hub, in North Ayrshire our PEAR (Prevention, 

Early Intervention and Recovery) service provides community based support towards 

recovery, and we are one of the main third sector support providers working across 

Aberdeenshire.  We have developed innovative approaches to support that integrates work 

around problematic drug and alcohol use with homelessness services (Housing First, 

Glasgow Homelessness Service) and with criminal and community justice services (218, 

Turnaround).   

 

                                                           
1 International Approaches to Drug Law Reform (2021) Scottish Government   Pg. 20 
https://www.gov.scot/publications/international-approaches-drug-law-reform/ 
 

https://www.gov.scot/publications/international-approaches-drug-law-reform/
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We welcome the opportunity to support the Drug Death Task Force in its consideration of 

whether the Misuse of Drugs Act (1971) affects the provision of a strengthened and 

consistent public health approach to drug use. 

 

Our short and simple answer is yes.  The legislation is standing in the way of evidence based 

approaches that could help to tackle some of the most intractable problems in our society, 

and we provide examples below that will come as no surprise.  Beyond that, it is routed in 

an ideology and an approach that is demonstrably ineffective. 

 

“during a period of arguably the most stringent prohibitionist enforcement in history, 

worldwide drug production has increased, drug consumption has increased, the number of 

new kinds of drugs has increased, drugs remain readily available to the consumer market, 

drug prices have decreased and the purity of street drugs has increased.  If this is a recipe for 

success it is difficult to envisage a recipe for failure”2 

 

 

We do not believe that this legislation is effective in preventing or addressing problematic 

drug use, and that in many ways it creates its own harm.  However, we do not believe that 

the legislative framework is the only factor slowing our progress down.  There is room to act 

within our current framework and while we welcome a longer term aim to create legislation 

that is fit for purpose, we would not want this work to distract attention or resources from 

what we can and must do now.   

 

We need strong political leadership.  We need a dialogue with the wider public that 

challenges stigma, preconceptions, misconceptions and the assumed beliefs about drugs 

that underpin our resistance to a public health approach.  We are excited by the support 

shown by the Scottish Government to the public health approaches referred to here; we 

now need to see bravery and a push forwards that allows us to maximise the flexibility that 

we do have under the current legislative framework. 

 

 

 

 

 

 

 

 

 

                                                           
2 Palmer (2018) quoted in International Approaches to Drug Law Reform (2021) Scottish Government  Pg. 11 
https://www.gov.scot/publications/international-approaches-drug-law-reform/ 
 

https://www.gov.scot/publications/international-approaches-drug-law-reform/
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Safer Consumption Facilities  

 

Addressing Scotland’s ever increasing rate of Drug Related Deaths (DRD) is both a moral and 

political priority.  In 2019 we recorded 1,264 DRDs, 6% more than in 2018 (1187 recorded).  

The number has more than doubled in the last 5 years and is almost three times that of the 

UK as a whole.   

 

The evidence tells us that a Safer Consumption Facility could help.  It is a well-established 

and well-evaluated approach that currently operates across Europe, North America and 

Australia.  The evidence is extensive and clear; SCFs are effective in reducing DRDs, as well 

as reducing BBV transmission, reducing public injecting and associated ‘drug litter’ and 

increasing the number of people entering treatment. 

 

“… the benefits of providing supervised drug consumption facilities may include 

improvements in safe, hygienic drug use, especially among regular clients, increased access 

to health and social services, and reduced public drug use and associated nuisance. There is 

no evidence to suggest that the availability of safer injecting facilities increases drug use or 

frequency of injecting. These services facilitate rather than delay treatment entry and do not 

result in higher rates of local drug-related crime.”3 

 

“In the more than 18 years since [the Medically Supervised Injecting Centre in Sydney, 

Australia) opened, there have been more than one million injections supervised. In that time 

there has been 8000 overdoses – but there has not been one single death.”4 

 

“Since it began, there has never been a death at Vancouver’s supervised injecting facility.  

Extensive evaluation has indicated that the facility decreases risk of fatal overdose, improves 

service user’s safe injecting practices, increases uptake of addiction treatment, and reduces 

public nuisance issues”5 

 

However, we cannot pilot an SCF under our current legislative framework without putting 

the people who use it and the people involved in running it at risk of prosecution.  People 

who bring their drugs, purchased elsewhere, to use at the SCF would be guilty of possession.  

People involved in running the SCF could be charged with ‘Permitting or suffering premises 

to be used for certain prohibited purposes’ or ‘Incitement to commit a MDA offence’, even 

                                                           
3 Drug consumption rooms: an overview of provision and evidence European Monitoring Centre for Drugs 
and Drug Addiction (EMCDDA) (2015) 
https://www.emcdda.europa.eu/topics/pods/drug-consumption-rooms_en 
4 Report on the Medically Supervised Injecting Centre, Sydney, Australia (2019) 
https://www.theage.com.au/national/nsw/lessons-from-the-heroin-injecting-room-20190115-p50rec.html 
5 International Approaches to Drug Law Reform (2021) Scottish Government   Pg. 6 
https://www.gov.scot/publications/international-approaches-drug-law-reform/ 
 

https://www.emcdda.europa.eu/topics/pods/drug-consumption-rooms_en
https://www.theage.com.au/national/nsw/lessons-from-the-heroin-injecting-room-20190115-p50rec.html
https://www.gov.scot/publications/international-approaches-drug-law-reform/
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though the evidence is clear that SCFs do not increase drug use.  Our legal system is obliged 

to uphold the law as it stands, and would have to act if that law is being broken.   

 

 

Drug Testing services 

 

The use of street benzodiazepines has been particularly problematic in Scotland, and are 

implicated in a significant proportion of drug related deaths.  Part of the problem is that 

each pill varies in its quality and its strength, making it very difficult for people to know just 

what they’re taking and how much to use.  A service that checks the chemical makeup of a 

drug, allowing people to make informed decisions and enabling them to prevent harm, 

would help not only those using ‘Street Valium’, but heroin, New Psychoactive Substances 

(NPS) and other drugs too. 

 

Just like Safer Consumption Facilities, a drug testing service is a harm reduction approach.  It 

provides an opportunity engage with people where they are and ensure access to good 

quality information and advice.  But just like Safer Consumption Facilities, the people who 

use and provide such a service would be operating illegally under the MDA. 

 

We have seen drug testing services at festivals, clubs and pop-up city centre sites in England 

and across Europe for a number of years.  WEDINOS in Wales is supported by Public Health 

Wales and the Welsh Government, and two years ago the Home Office granted its first 

licence for a trial testing service in Weston-Super-Mare.  This shows that it is not always the 

legislation that presents the barrier.   

 

 

Diversion from prosecution 

 

The criminalisation of problematic drug use presents its own problems.  Not only does it 

ensure that we remain tied in to punishment as justice, with rehabilitation as an under-

resourced afterthought, but people are stigmatised and further traumatised by the process.  

This approach is ineffective, any hope that it would act as a deterrent to drug use has been 

extinguished over the years.     

 

Rather than punishing, a public health approach to problematic drug allows our legal system 

to ‘catch’ people who have fallen through the net of other support services.  It would allow 

us to use an arrest for possession as an opportunity to target public resources at addressing 

the drivers of problematic drug use.  This isn’t about excusing crime, or protecting people 

from accountability for harm done; rather this is acknowledging that there is a better way to 

prevent drug related crime. 
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Another element to this idea is that while the resources are concentrated in the justice 

system, we are limited in our ability to intervene at an early stage.  Hard Edges Scotland 

detailed how involvement in the justice system is like the ‘golden ticket’, the only way to 

access the support and treatment that they need.   

 

“…certain people go out intentionally to break the law, so they can go inside…I mean some 

of them in that situation see prison as the only solution for them to be able to go and get 

help…a few weeks ago she said she was actually thinking about going out and committing a 

crime, so she would be arrested.”6 

 

It is perverse that we have created a system that encourages problems to get worse before 

people can get the support that they need, but we did create this system, so we can choose 

to create something else.  While diverting people to the most appropriate intervention, we 

must ensure that resources are diverted with them. 

 

Example: The Portuguese Model 

 

In 2001 Portugal introduced a radical new approach to tackling problematic drug use.  The 

decriminalisation of drugs is probably the highest profile element of this approach but it is 

important to note that it was introduced alongside significant investment of public funding 

in treatment, prevention and harm reduction services.  It was also set in a framework that 

introduced a new conceptualisation of drug use and the people who use drugs, 

demonstrated in the underpinning values.  These include: 

 

“ ‘Humanism’… is the recognition of the inalienable human dignity of citizens, including drug 

users, and translates into a commitment to offer a wide range of services to those in need 

and to adopt a legal framework that causes no harm to them. ‘Pragmatism’ calls for the 

adoption of solutions and interventions that are based on scientific knowledge, while 

‘Participation’ calls for the involvement of the community in drug policy definition and 

implementation.”7 

 

It is important to note that drugs were not legalised under this policy.  Possessing any illicit 

drug without authorisation remains illegal, what changed was the response; it became an 

administrative, rather than a criminal, offence.  When a person is caught in possession the 

drug is seized and the case is referred to the Commission for the Dissuasion of Drug Abuse 

                                                           
6 Hard Edges Scotland (2019) Lankelly Chase Pg. 211 
https://lankellychase.org.uk/resources/publications/hard-edges-scotland/ 
7 European Monitoring Centre for Drugs and Drug Addiction (2011)  Pg. 15 

http://www.emcdda.europa.eu/system/files/publications/642/PolicyProfile_Portugal_WEB_Final_289201.pdf 
 

https://lankellychase.org.uk/resources/publications/hard-edges-scotland/
http://www.emcdda.europa.eu/system/files/publications/642/PolicyProfile_Portugal_WEB_Final_289201.pdf
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(CDT).  If they are in possession of more than person amount (the detail is set in regulations) 

they remain subject to criminal prosecution. 

 

The CDT consists of a panel of 3 members, usually a legal expert, a health professional and a 

social worker, who hear from the offender, evaluate their situation and make a ruling on the 

offence.  They have a range of disposals to draw from; they can issue a warning, ban people 

from certain places or from meeting certain people, or require a person to be at a certain 

place at certain times.  They can issue fines but these are rarely used; the focus is on using 

the right intervention to enable that person to engage in treatment or otherwise move 

forward in their recovery.  Essentially, the arrest is seen as an opportunity to use public 

resources to address the underlying causes of the offence, rather than to punish, stigmatise 

or further damage the person.   

 

Attributing results to this new approach is complex, as is problematic drug use itself.  It is 

certainly clear that, as radical (and, in many cases, as laudable) as this approach is, it is not a 

panacea.  However, a quick glance at the EMCDDA statistics for Portugal shows a positive 

trend, particularly in contrast with the UK1.  The number of people dying from overdose has 

dropped from 94 in 2008 to 27 in 2016.  The number of HIV diagnosis attributed to injection 

has also fallen sharply, from 493 in 2006 to just 30 in 20168.   

 

“…, it is not possible to state definitively that any trends observed since 2001 have been 

caused by decriminalisation or the broader strategy. Nevertheless, the statistical indicators 

and key informant interviews that we have reviewed suggest that, since 2001, the following 

changes have occurred: 

a) Reductions in reported illicit drug use among the overall population 

b) Increase in cannabis use in adolescents, in line with several other European countries 

c) Reductions in problematic drug users 

d) Reduced burden of drug offenders on the criminal justice system 

e) Increased uptake of drug treatment 

f) Reduction in drug-related deaths and infectious diseases 

g) Increases in the amounts of drugs seized by the authorities.”9 

 

 

TPS are currently working with the Drug Death Task Force to engage with people who 

entered the criminal justice system after the kind of stop and search that would trigger this 

new response under the Portuguese model.  We are exploring what impact that experience 

                                                           
8 http://www.emcdda.europa.eu/countries/drug-reports/2018/portugal_en 
9 Gonçalves et al. (2015) A social cost perspective in the wake of the Portuguese strategy for the fight 
against drugs International Journal of Drug Policy, 26 (2015) 199–209, 
https://www.ijdp.org/article/S0955-3959(14)00231-X/pdf 

http://www.emcdda.europa.eu/countries/drug-reports/2018/portugal_en
https://www.ijdp.org/article/S0955-3959(14)00231-X/pdf
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had on them, what do they think led them to be in that situation and what they think they 

needed at that point in order to take their lives in a different direction.  We are excited to 

see where this evidence takes us and look forward to developing ideas that could inform 

future discussion in this area 

 

We believe that there is room to consider the contribution that can, and often is made by 

police officers.  We appreciate the demands of the role and the challenge of balancing what 

is required to be done and what people and communities need, but we believe that there is 

space – somewhere between enforcement and turning away from unmet needs – to create 

a new approach.  With the right resources, relationships, support and education we can 

build a connection between our legal system and specialist support providers, so that any 

opportunity to identify and meet a support need, and thereby prevent further crime or 

reduce demands on our police force, can be seized. 

 

The idea of new response – a response that recognises what people need, the limits of the 

police force to meet that need and the potential of coordinating services and support that 

are already in place – is what underpinned our work with Police Scotland in North West 

Glasgow.   

 

Example: Quality of Life (North West Glasgow) 

 

The Quality of Life project grew from a recognition that Police Scotland were not the right 

organisation to effect change in relation to the multiple, complex and often unmet support 

needs experienced by people in this area.  These support needs included problematic 

alcohol or other drug use, mental ill-health, social isolation, self-harm or suicidal intent and 

anti-social behaviour.  They were found to underpin a large proportion of calls to the police, 

and to absorb a disproportionate amount of police time on issues where no criminal offence 

had occurred.   

 

Example of existing provision: 

Mr X calls 999 under the influence of alcohol and states to call handler that he is feeling suicidal. 

Two officers from Police Scotland then attend this call and using their Standard Operating 

Procedures take Mr X to Queen Elizabeth Hospital Accident and Emergency to sit and wait for 

4 hours until a Mental Health Nurse carries out an assessment and deems Mr X not to be suicidal 

and mentally fit to return to his home. The two officers then return Mr X to his home without 

any further follow up until the next time he calls 999. Eight Police Hours have been used up in 

this instance taking the officers away from their primary purpose of Making Communities Safer. 

 

The project aimed to bring a range of public and third sector providers together to bridge 

the gap between the services and support that was available in the area and what was 

accessible to the police at the point of call out.  The underlying principle of this partnership 
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was to ensure that the most vulnerable people in Glasgow could receive the support 

needed, at the right time, by those services with the right expertise to support them. 

 

Example of provision through the Quality of Life Service: 

Mr X calls 999 under the influence of alcohol and states to call handler that he is feeling suicidal. 

Two officers from Police Scotland then attend this call and using their Standard Operating 

Procedures decide that Mr X would be an ideal referral to the Quality of Life Service. The two 

officers accompany Mr X to Partick police station where he is met by the core team of Turning 

Point Scotland Staff. Two Police officers return to duty and Turning Point Scotland staff take 

over the triage and assessment of Mr X. Following triage and assessment, Mr X is given access 

to appropriate services including, but not limited to, mental and physical health care, social care 

and/or substance use treatment. Information from Quality of Life assessments is shared 

appropriately with the Extended Team so that informed decisions can be made on appropriate 

follow up support. 

 

 

The MDA creates harm 

 

“Most drugs do not inherently cause large amounts of harm when used casually.  Rather, the 

vast majority of harm arises from dependence”10 

 

“Research on drug criminalisation generally indicates that criminal sanctions for drug use or 

possession tend to exacerbate harm or undermine efforts at harm minimisation”11 

 

We know that not all drug use is problematic, but the law doesn’t distinguish between use 

and misuse. Many young people experiment with drugs in their early and mid-teens, 

“hazardous use” starting in the late teens or early twenties, and consumption of all drugs 

tending to reduce from mid-twenties onwards12.  There are a wide range of biological and 

social factors that influence whether or not drug use becomes problematic, but in our view 

the legal framework is one of those factors.  Not only does it create barriers to engaging 

with people early enough and effectively enough to prevent harm, but engagement with the 

criminal justice system – which our framework drives – creates harm.   

 

Firstly, people need access to good, evidence based education and information that enables 

them to make informed choices and to reduce harm to themselves and others; our ability to 

                                                           
10 International Approaches to Drug Law Reform (2021) Scottish Government   Pg. 15 
https://www.gov.scot/publications/international-approaches-drug-law-reform/ 
11 Ibid.  Pg. 53 
12 Pathways to Problems: Hazardous use of tobacco, alcohol and other drugs by young people in the UK and its 
implications for policy (2006) Advisory Council on the misuse of Drugs 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/119053/
Pathwaystoproblems.pdf 
 

https://www.gov.scot/publications/international-approaches-drug-law-reform/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/119053/Pathwaystoproblems.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/119053/Pathwaystoproblems.pdf
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do this is limited by the illicit nature of drugs and the stigma that surrounds them and the 

people who use them.  This also presents a barrier to people seeking and accessing advice, 

support and treatment.   

 

“An international survey of drug users found that those from countries with a strong 

prohibition-based drug policy reported a far greater propensity to seek help following the 

introduction of more permissive policies (Benfer, et al., 2018).  The main reason for the 

change in help-seeking behaviour cited was the reduced fear of criminal sanctions”13 

 

Secondly, because drugs are illegal, people engage with the criminal world, exposing 

themselves – and others – to risk of violence, harm and other repercussions that can have 

long lasting consequences.  To ‘catch’ and punish young people at this stage, as an example 

and a deterrent to others, makes it harder for them move away from drug use in the natural 

and unproblematic way that would have been likely without criminal justice involvement.  It 

also prevents us from using those resources to tackle the other factors that might make it 

harder to move away from this kind of social, experimental drug use – not only is our action 

ineffective, it actively makes things worse. 

 

We have travelled a long way in our understanding of problematic drug use since the MDA 

was written.  It is evident that any ambition for this legislation – or for a broader criminal 

justice focussed approach – to prevent or deter any kind of illicit drug use, has failed.  

Naturally, we want the law to support us in preventing harm and keeping people and 

communities safe, but we now have a different understanding of – and evidence to show us 

– a more effective way to achieve these aims. 

 

 

Stigma 

 

The stated purpose of the MDA was to categorise drugs according to harm, but it gives no 

criteria by which we should judge the harm caused by a particular drug.  Certainly, the way 

in which controlled drugs are positioned is held in stark contrast with alcohol and tobacco, 

legal and publicly acceptable drugs that cause much greater harm14.  

 

“Other studies also consistently rank the relative harms of ecstasy and cannabis as lower 

than that of legal drugs (alcohol and tobacco) and other illicit drugs (such as heroin and 

cocaine)”15 

                                                           
13 International Approaches to Drug Law Reform (2021) Scottish Government   Pg. 53 
https://www.gov.scot/publications/international-approaches-drug-law-reform/ 
14 An Analysis of UK Drug Policy (2007) UK Drug Policy Commission 
https://www.ukdpc.org.uk/wp-content/uploads/Policy%20report%20-
%20An%20analysis%20of%20UK%20drug%20policy.pdf 
15 International Approaches to Drug Law Reform (2021) Scottish Government   Pg. 16 

https://www.gov.scot/publications/international-approaches-drug-law-reform/
https://www.ukdpc.org.uk/wp-content/uploads/Policy%20report%20-%20An%20analysis%20of%20UK%20drug%20policy.pdf
https://www.ukdpc.org.uk/wp-content/uploads/Policy%20report%20-%20An%20analysis%20of%20UK%20drug%20policy.pdf
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“on the basis of these data it is clear that the present UK drug classification system is not 

simply based on considerations of harm”16 

 

The distinction, that some drugs are fine but these ones listed here are bad, perpetuates the 

stigmatisation of people who use drugs.  We welcome the point made in the Drug Death 

Task Force’s stigma strategy, that the morality that seems to underpin our approach to drug 

use and the legislation, is inconsistent; we only stigmatise some people, who use some 

substances17.  

 

“Stigma is reinforced by notions that ‘justify’ the stigmatisation of individuals and groups. 

Thus personal characteristics are projected onto the stigmatised person / group. These are 

moral judgements and based on perceptions that may be, in reality, not universal, atypical 

or completely unjustified. People who use substances have been portrayed variously as 

bohemian, louche, decadent, lacking self-control, lacking will power, feckless, reckless, 

immoral, weak, escapist, lazy, hopeless failures. Substance use has been described or 

considered as a lifestyle choice, the result of poor decision making, the consequence of moral 

weakness, a mistake.”18 

 

The strategy goes on to list the many ways in which stigma drives problematic drug use, 

including the way in which it damages the personal relationships that can insulate people 

from harm, how it further marginalises and excludes people from mainstream services and 

how it drives self-stigma, a person’s own belief that they are not worthy or not deserving of 

support.    

 

 

The wider legal framework 

 

It is worth noting that it is not only the Misuse of Drugs Act that has a part to play in 

creating barriers to effective prevention of and response to problematic drug use.  One of 

the most significant barriers to an effective public health response relates to data sharing 

between organisations.  As a third sector provider we experience this barrier in many 

different settings, but it is particularly problematic in relation our near-fatal overdose 

service. 

 

                                                           
https://www.gov.scot/publications/international-approaches-drug-law-reform/ 
16 Ibid. Pg. 17 
17 A Strategy to Address the Stigmatisation of People and Communities Affected by Drug Use (2020) Scottish 
Drug Death Task Force https://drugdeathstaskforce.scot/media/1111/stigma-strategy-for-ddtf-final-
290720.pdf 
18 Ibid. 
 

https://www.gov.scot/publications/international-approaches-drug-law-reform/
https://drugdeathstaskforce.scot/media/1111/stigma-strategy-for-ddtf-final-290720.pdf
https://drugdeathstaskforce.scot/media/1111/stigma-strategy-for-ddtf-final-290720.pdf
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Whether the limits imposed by the legislation are real or they result from a 

misunderstanding/misinterpretation of the provisions is unclear.  We are not suggesting 

that this legislation is not important or valuable; although it may be creating a barrier we 

recognise and are supportive of its intent.  However, this legislation is part of the legal 

framework that hinders our efforts to prevent deaths.  We should consider how we can 

work within this legislation to overcome these barriers, and whether any changes to the 

legislation could be explored to balance its aims with the need to save lives.   

 

Example: Glasgow Overdose Response Team (GORT) 

 

GORT has been established as a Test of Change through the Drug Death Task Force to 

explore ways in which we can improve our response to people who survive a near fatal 

overdose.  The intention is that services who respond to, or become aware of a near fatal 

overdose – ambulance service, A&E departments, or GPs for example – can make a direct 

connection with support providers, ensuring a rapid route in to support to prevent further 

harm.   

 

Such a rapid response depends on the ability and willingness of public services to share data 

and information between themselves and with a third sector provider quickly and easily.  So 

far this has proved challenging.  There is no clear, single issue to be addressed – the nature 

of the barrier varies from agency to agency, depends on who we’re working with and what 

stage of the process we are.  We are committed to exploring and understanding the barriers 

and working with our partners to create solutions is a key deliverable of this Test of Change.   

 

The GORT team were recently contacted by an A&E nurse regarding a person admitted 

following a near-fatal overdose.  She had significant concerns about this person’s risk of 

further drug related harm and his physical health more generally, and wanted to make a 

referral to our team.  Unfortunately, the person discharged himself before the nurse was 

able to ask for his consent to share his information with our team – he had agreed that she 

could contact the Council addiction and homelessness services, but because she hadn’t 

specifically asked about our service she was not able to share his details with us.  While we 

respect the importance of patient confidentiality, in this case we were not able to employ 

assertive outreach to find and engage with this person, and an opportunity to prevent harm 

– potentially to save a life – has been lost. 

 

 

A further example is the Equality (Disability) Act (2010) which fails to acknowledge the 

medical and societal drivers of addiction.  Instead it perpetuates the idea that problematic 

drug use is best understood as a personal failing, and reinforces a criminal justice rather 

than a public health approach. 
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“…the Equality (Disability) Act 2010 … explicitly excludes an individual’s drug or alcohol 

dependence from creating an impairment qualifying for protection under the 2010 Act, 

unless that addiction “was originally the result of administration of medically prescribed 

drugs or other medical treatment.” There are very few explicit exemptions to the Equality Act 

- others include, tendencies "to set fires", "to steal", and "to physically and sexually abuse 

people". Categorising drug and alcohol dependence with these behaviours promotes the 

concept of deviant behaviour. It clearly categorises problem drug use as a behaviour that 

should be punished”19 

 

In considering our legal framework, we must not take a narrow view and only focus on the 

Misuse of Drugs Act if we are to address the barriers to a public health approach. 

 

 

 

A Framework that fits 

 

“The MDA 1971 was intended to be a highly flexible drug control mechanism; in practice it is 

as flexible as the will of the government.”20 

 

Given the volume of evidence, the consistency of opinion among those working in the field 

and the stated commitment to act decisively to address drug related death crisis, we have to 

ask why we haven’t done more.  Although the legal framework does undoubtedly present 

barriers to the public health approach we have committed to, we believe that many of these 

barriers could be overcome with strong leadership and political bravery. 

 

Our first priority should be to forge ahead with the action that isn’t limited by the 

legislation, but which is still moving far slower than the situation demands.  Heroin Assisted 

Treatment, tackling stigma and prejudice, expanding the contribution made by our police 

force; these are all within our powers.  We must show our commitment to a real shift of 

approach, to communicate and explain what the evidence tells us and why we are investing 

in these different approaches, and to challenge misperception and discrimination against 

people experiencing problematic drug use. 

 

Secondly, we need to embed and extend the action that has already been taken under this 

framework.  The MDA was, in fact, designed to be flexible and to allow our response to 

adapt and develop, and it has done so.  “Although the MDA imposes general prohibitions in 

respect of particular actions (e.g. supply), there are numerous Regulations made under the 

1971 Act that grant exemptions and exceptions to those provisions.”21 For example, Section 

                                                           
19 Ibid. 
20 Ibid.  
21 https://www.jrf.org.uk/sites/default/files/jrf/migrated/files/Fortson-DCR-F.pdf 

https://www.jrf.org.uk/sites/default/files/jrf/migrated/files/Fortson-DCR-F.pdf
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6 of the MDA prohibits ‘providing paraphernalia for Class A drug consumption’, but the 2003 

Regulations relaxed this offence, allowing drug treatment services to provide harm 

reduction equipment.    

 

The naloxone programme has been made a significant contribution to reducing harm, and 

itself represents what is possible within the existing framework.  Naloxone is a prescription 

only medication, legal for anyone to use in an emergency situation, but only drug services 

can supply it without a prescription “for the purpose of saving life in an emergency”22.  This 

means that outreach homelessness workers, for example, can carry and use their own 

supply, but can’t give a kit to someone at risk of, or likely to be in a position to prevent a 

DRD. 

 

The Lord Advocate has temporarily relaxed this particular restriction during the COVID-19 

outbreak, enabling any service working with people at risk of an opiate overdose to register 

and supply naloxone for use in an emergency to save a life.  This is a welcome move that 

demonstrates the ability of our legal system to adapt in the face of crisis.  We strongly 

believe that even out with the current pandemic, the number of unnecessary and avoidable 

drug related deaths represents its own crisis, and as such, the Lord Advocate’s current 

position should be made permanent.   

 

While the Home Office remains firm in its unwillingness use powers granted under Section 

22 of the MDA (Further powers to make amendments) to allow for Safer Consumption 

Facilities, or to devolve the powers that would allow the Scottish Government to act, we 

must explore all routes past this barrier.  Every country that has established a SCF had to 

navigate legal restrictions in order to respond to the demand and the evidence, and many 

had to act before the legal framework was updated.  

 

“For harder drugs, the Netherlands has developed a comprehensive health-based harm 

minimisation approach, with many of their most notable policy developments arising from 

informal or experimental practices that were subsequently codified by the government.  

Needle exchanges, safe injecting facilities and heroin assisted treatment are all examples”23 

 

“Denmark has pursued harm-reduction policies such as opioid substitution treatment (OST) 

and needle exchange programmes for many years, but politicians and health authorities 

initially opposed drug consumption rooms.  However, in 2011, in an act of civil disobedience, 

Danish NGOs started two mobile drug consumption rooms in retired ambulances, staffed by 

                                                           
22 https://www.gov.uk/government/publications/widening-the-availability-of-naloxone/widening-the-
availability-of-naloxone 
23 International Approaches to Drug Law Reform (2021) Scottish Government   Pg. 7 
https://www.gov.scot/publications/international-approaches-drug-law-reform/ 

https://www.gov.uk/government/publications/widening-the-availability-of-naloxone/widening-the-availability-of-naloxone
https://www.gov.uk/government/publications/widening-the-availability-of-naloxone/widening-the-availability-of-naloxone
https://www.gov.scot/publications/international-approaches-drug-law-reform/
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volunteer nurses and doctors, and the next year Denmark passed legislation to allow 

municipalities to establish drug consumption rooms.”24 

 

Many early SCFs depended on working agreements with local police forces to not pursue 

drug-related offences within the facility25.  Calls are still being made for the Lord Advocate 

to issue a letter of comfort, ensuring no legal challenge or prosecution of those involved in 

the SCF.  While he remains against taking such a step, we would argue that any such action 

would not be in the public interest, as demonstrated by the evidence of need and the 

evidence of the impact that the SCF can have.  We would urge him to follow the precedent 

he has set in his approach to naloxone.   

 

Ultimately, we do believe that the Misuse of Drugs Act is incompatible with a public health 

response to problematic drug use.  Although it contains flexibility to adapt and allow harm 

reduction responses, the legislation is routed in an outdated view that drug use can be 

prevented, that drug use results from personal failure, and that drug use must be punished.  

It creates harm, it prevents early intervention and diversion by targeting our resources in 

the wrong direction and it criminalises evidence based support models.  It was written in a 

different time; our understanding of problematic drug use has shifted, the evidence base on 

what is effective in preventing and responding to harm has developed, and we have raised 

our ambitions and our hope for all members of our society.  We need step back and design 

the legislation that will support an effective, evidence based and public health approach to 

preventing the harm that arise from problematic drug use. 

 

We can make this claim of distance travelled from where we were, because we are an 

organisation working in the world of problematic drug use.  We have seen, worked with and 

learned from real people and real lives, we pay attention to those trying something new and 

the evidence that comes from this innovation, and we play our part in forging the way too.  

That is not to say that society at large has had the same opportunity to see beyond the 

stereotypes and misperception perpetuated by our media and by cultural and political 

discourse.   

 

When the time comes, and we believe it will, sooner rather than later, we will give every 

support we can to the development of new legislation that is fit for our purpose, now.  

However, that time will not come until we have demonstrated to the general public why 

change is needed, why it is in the best interests of us all, why it is the right thing to do.  That 

time will not come until our Governments are willing to step out from the cover provided by 

the MDA and take action that might, at least initially, be politically unpopular.  We call on 

our Governments, in Scotland and in Westminster, to demonstrate strong and bold 

                                                           
24 Ibid.    Pg. 38 
25 https://ascpjournal.biomedcentral.com/articles/10.1186/s13722-019-0169-x 
 

https://ascpjournal.biomedcentral.com/articles/10.1186/s13722-019-0169-x
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leadership, to drive this conversation with the electorate, to call out the failings of the old 

approach and demonstrate the value of this new way.   

 

We know that there is room to act within the current legislative framework that is not being 

utilised.  We have amended the legislation to allow for harm reduction and needle exchange 

services, we are now starting to licence drug testing services, we can make the same 

adaptations to allow for Safer Consumption Facilities.  We have already waited too long to 

do what is possible and it is not – or at least not only – the legislation that stands in our way.  

Until we demonstrate that we mean what we say, until we show that we are prepared to 

invest in action and not just warm words, we will be unable to deliver our commitment to 

the public health approach that we so desperately need. 

 

 

Faye Keogh 

Policy & Business Development Officer 

March 2021 

 

 


